
How to put antitrust laws to work FOR you
By Henry Allen, JD

Be aware of anticompetitive behavior in your community

Hospital and health insurance 
markets have undergone significant 
consolidation during the past 20 
years. In many areas throughout 
the country, physicians now face a 
dominant hospital with the power 
to cripple physician-owned facili-
ties. Physicians are also confronted 
with health insurers that possess 
“monopsony” or “buyer” power—
the ability to reimburse physicians 
at rates that are so far below a 
truly competitive level that physi-
cians may be driven from the mar-
ket and patients may receive dimin-
ished service and quality of care.

Health insurer monopsony 
power
The Department of Justice (DOJ) 
has acknowledged the harmful ef-
fect of health insurer market power 
on physician service markets. It re-
cently blocked a proposed merger 
between Blue Cross Blue Shield of 
Michigan and Physicians Health 
Plan of Mid-Michigan on grounds 
that the acquisition “would have 
given Blue Cross-Michigan the 
ability to control physician reim-
bursement rates in a manner that 
could harm the quality of health 
care delivered to consumers.” 

Health insurer monopsony 
power also enables dominant in-
surers to insist on anticompetitive 
contractual provisions. One such 
provision is the so-called “most fa-
vored nation” clause, in which the 
dominant health insurer demands 
that a physician accept from it the 
lowest reimbursement rate that the 
physician accepts from any other 
health insurer. Another tactic of 
health insurer monopsonies is to 
offer reimbursement rates that pre-
vent would-be competitors from 
entering the market. Therefore, ap-
propriate enforcement of antitrust 

laws is critical to prevent anticom-
petitive health insurer mergers and 
to prohibit actions that inhibit the 
entry of new health insurers into a 
market.

Hospital consolidation
The consolidation of hospital 
markets has made it difficult, and 
sometimes impossible, for physi-
cians to open and operate free-
standing surgery centers. Dominant 
hospitals have shown a willingness 
to use their market position to hurt 
physician-owned surgery centers 

Anticompetitive behaviors
If your area includes a dominant 
hospital or health insurer, and you 
believe that any of these activities 
are occurring, you may wish to 
notify Henry Allen at the Ameri-
can Medical Association (Henry.
Allen@ama-assn.org).

Hospital and health insurer
The following behaviors indicate 
that a hospital and a health insurer 
may be working together to limit 
competition:
•   A hospital and a health insurer 

in the same area refuse to deal 
with competing insurance plans 
and competing physician-owned 
facilities. 

•   A health insurer refuses to con-
tract with a physician-owned 
specialty hospital or outpa-
tient center, while permitting a 
dominant hospital to add new 
facilities to its already existing 
network. 

•   A health insurer offers reim-
bursement rates that discrimi-
nate against a dominant hospi-
tal’s rivals.

•   A dominant hospital offers bun-
dled price discounts to insurers 
in exchange for an exclusive 
arrangement with the hospital; 
as a result, smaller competing 
hospitals or physician-owned 
facilities are unable to obtain a 
contract with the insurer.

•   A hospital and insurance com-
pany merge, or one acquires the 
other. 

Dominant hospital
The following behaviors indicate that a dominant hospital may be 
abusing its market position:
•   The dominant hospital conditions the granting or continuation of 

privileges on an agreement by physicians that they not seek privi-
leges from other hospitals in the area.

•   The dominant hospital pressures its employed physicians to not 
refer patients to freestanding outpatient facilities or to specialists 
not employed by the hospital. 

•   The dominant hospital gives employed physicians financial benefits 
if they only refer patients to other employed physicians.

•   The dominant hospital initiates “sham proceedings” against anoth-
er hospital, physician-owned hospital, or physician-owned outpa-
tient center. For example, the dominant hospital knowingly submits 
materially false statements about the small hospital in a certificate 
of need application or files frivolous lawsuits against the other hos-
pital or facility. 

•   The dominant hospital institutes “conflict of interest” policies that 
exclude physician owners of a competing specialty hospital or out-
patient center from the hospital’s medical staff.

•   The dominant hospital refuses to enter into transfer agreements 
with physician-owned facilities.

•   The dominant hospital requires that physicians perform a certain 
percentage of procedures at the hospital.

•   The dominant hospital creates an alliance with staff physicians to 
collectively negotiate with health insurers. 

•   The dominant hospital negotiates an exclusive managed care con-
tract with a critical health insurer or with several different health 
insurers. 

•   The dominant hospital merges with or acquires another hospital.
•   The dominant hospital refuses to contract with a health insurer for 

certain services unless the health insurer agrees to use it for non-
related services as well. For example, a dominant hospital that is 
the only provider of Level III neonatal care in the area refuses to 
allow health insurers to contract for perinatal services unless they 
also agree to use it for nonperinatal services.

Dominant health insurer
The following behaviors indicate 
that a dominant health insurer may 
be abusing its market position to 
hurt smaller health insurers; such 
conduct would ultimately hurt 
physicians by giving the dominant 
health insurer “buyer power.”
•   The dominant health insurer 

demands that a physician accept 
from it the lowest reimburse-
ment rate that the physician 
accepts from any other health 
insurer (“Most Favored Nation” 
clause).

•   The dominant health insurer 
threatens to terminate a physi-
cian’s provider status if the phy-
sician agrees to contract with 
another health insurer.

•   The dominant health insurer 
pays discriminatory reimbursement 
rates to physicians who work with 
a rival health insurer.

•   The dominant health insurer in-
sists that physicians agree to an 
“all-products clause,” which re-
quires them to accept all present 
and future insurance products 
and payment methods offered 
by the company as a condition 
of participating in any of the 
insurer’s products. This can in-
clude requiring the physician to 
participate in an insurer’s health 
maintenance organization. 

•   A dominant health insurer 
merges with or acquires another 
health insurer.
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