
In July 2011, the Centers for Medi-
care & Medicaid Services (CMS) 
published two proposed rules 
related to the development and im-
plementation of state health insur-
ance exchanges (HIX regulations).
These exchanges, created under 
the Patient Protection and Afford-
able Care Act, are intended to be 
virtual marketplaces for buying 
and selling insurance in each state. 
Their goal is to give uninsured and 
underinsured individuals access to 
health insurance plans at competi-
tive prices. 

The first proposed rule outlines 
the federal requirements that states 
must meet if they elect to establish 
and operate an exchange, as well 
as standards related to selection 
and oversight of qualified health 
plans, standards for participa-
tion in the Small Business Health 
Options Program, and minimum 
requirements for health plans 
sold through the exchange. The 
second proposed rule establishes 
standards related to transitional 
state-based reinsurance programs 
for the individual health insurance 
market, minimum federal stan-
dards for a state-based risk adjust-
ment program, and standards that 
health plans must meet related to 
a temporary federal risk corridors 
program. Stakeholders—including 
the American Association of Or-
thopaedic Surgeons (AAOS)—have 
until Sept. 28, 2011, to comment 
on these proposals. 

Collectively, these programs are 
designed to ensure stable premiums 
and an equitable spread of finan-
cial risk across plans for high-cost 
enrollees. If a state fails to obtain 

approval for an exchange by 2013, 
the federal government will de-
velop and run its own exchange in 
that state. 

Cons and pros
Critics of the insurance exchanges 
concept fear that the federal gov-
ernment will implement burden-
some regulations to the detriment 
of state governments. 

Proponents, on the other hand, 
contend that the regulations offer 
states considerable flexibility in 
developing exchanges and deter-
mining which insurance plans 
will qualify for participation. For 
example, each state can structure 
its exchanges as a state-established 
nonprofit entity, an independent 
public agency, or as part of an ex-
isting state agency (Fig. 1). 

A state can also choose to run 
its exchange in partnership with 
other states through a regional ex-
change, or it can operate subsidiary 
exchanges that cover areas within 
the state. States can also choose to 
develop their exchanges alone or in 
partnership with the federal gov-
ernment, to reduce duplication of 
effort and administrative burdens. 

Health plan standards
The proposed rule also gives states 
substantial flexibility in establish-
ing standards for qualified health 
plans that participate in the ex-
changes. It allows exchanges to 
work with local health insurers 
on structuring plans that are in 
the best interest of their enrollees. 
Hence, states could certify any 

health plan that meets minimum 
standards, only those offering the 
best benefits and prices that re-
sult from a successful competitive 
bidding process, or those that lie 
somewhere in between. Accredita-
tion deadlines would also be flex-
ible, enabling innovative health 
plans to be sold through the ex-
change as they are accredited.

The proposed health insurance 
exchange regulations directly af-
fect the health insurance industry, 
but they may have little direct im-
pact on providers. One provision 
within the regulations, however, 
requires that provider networks 
for qualified health plans include 
a sufficient number of essential 
community providers to serve pre-
dominantly low-income, medically 
underserved individuals. These 

entities will qualify for special pric-
ing from prescription drug manu-
facturers and include children’s 
hospitals, federally qualified health 
centers, and community health 
centers. 

Future CMS regulations are 
expected to cover issues of great 
importance to providers, including 
setting the standards for essen-
tial health benefits packages. The 
AAOS will focus efforts on ensur-
ing that orthopaedic procedures 
are covered by qualified health 
plans as part of their essential ben-
efits packages.                NOW
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California has recently been the 
focus of a political battle over the 
employment of physical therapists 
(PTs) by medical corporations. For 
more than 20 years, PTs have been 
able to work for both medical and 
general corporations. However, the 
California Physical Therapy Board 
reversed its position and ruled that 
PTs cannot be employed by medi-
cal corporations because the Cali-
fornia professional corporations 

law does not list them among those 
who can be professional employees 
of such corporations. The ruling 
was problematic because other 
California laws support the provi-
sion of physical therapy by medical 
groups.

Earlier this year, the California 
legislature failed to pass a perma-
nent legislative solution to this 
problem, but in early September, 
it did pass a bill that temporarily 

bars the California PT Board from 
disciplining therapists who are 
employed by medical corporations. 
If signed by the governor, this law 
would delay any disciplinary pro-
ceedings until Jan. 1, 2013, provid-
ing time for a permanent legislative 
fix.

Orthopaedic and other medical 
groups can still provide and bill 
for PT services by using indepen-
dent contractor agreements with 

individual therapists or companies 
employing physical therapists if 
need be. The California Medical 
Association, California Orthopae-
dic Association, and other organi-
zations are continuing their efforts 
to pass a permanent legislative fix 
to this issue. Adding PTs (and other 
providers) to the list of those who 
can be employed by medical corpo-
rations would resolve the situation.

NOW

California rules on PT employment 

Fig. 1 Status of state legislation to establish exchanges, as of September 2011.
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