
Medical liability continues to be a
major issue for patients, physi-
cians, and healthcare providers in
the united states. any attempt at
healthcare reform should consider
the impact that medical liability
has upon healthcare access and
costs. reforming the healthcare
system without addressing the
impact that medical liability has
upon cost and access will be a
major impediment to improving
health care for all americans.

From the perspective of plain-
tiff’s attorneys, some consumer
groups, and physicians, the health-
care industry has not done an
adequate job of reducing medical
errors, nor does the medical
profession do an adequate job of
policing its own members. these
groups view litigation as a critical
mechanism to deter unsafe prac-
tices, to compensate persons
injured through negligence, and to
exact corrective justice.

From the perspective of many
medical practitioners, the current
medical liability environment has a
substantial negative impact on the
practice of medicine throughout
the united states for both physi-
cians and patients. the negative
effects include defensive medicine
practices, loss of patient access to
high-risk medical care, higher
costs, and dissatisfaction of
medical professionals.

the perspectives of these
different groups reflect a very
broad spectrum of opinion on the
topic of medical liability, which is
reflected in the wide variation in
state statutes. advocates on both
sides of these issues have acknowl-
edged problems with current
statutes. one of the unique prob-
lems faced by practitioners who
care for pediatric and adolescent
patients is the extended duration
of liability compared to that
encountered for adult patients. In
many states, the time frame for
filing a medical liability lawsuit
can extend beyond 20 years for
certain pediatric patients.

a recent survey of american
medical students showed that
many consider liability risk when
choosing a medical specialty,
frequently opting for specialties
with a lower risk of malpractice
claims. this suggests that medical
students may avoid certain pedi-
atric specialties because of higher
liability risk, leading to a reduced
number of these specialists in the
future. work-force demand already
exceeds supply in some pediatric
specialties.

23 years to file a claim?
In 2007, a study was published
analyzing the statutes of limita-
tions periods and other related
rules (such as the statute of repose
and tolling provisions) that affect
the time within which a claimant
must bring a claim. the study
covered all 50 states and the
district of columbia and was
conducted by two attorneys who
had backgrounds in medical law.

the statute of repose represents
the longest period of time during
which a cause of action can arise;
therefore, it sets an outermost limit
for a claim to be asserted. tolling,
on the other hand, suspends the
statute of limitations for a speci-
fied period of time because of a
“disability” such as being a minor.

For each state, the average,
minimum, and maximum values
for the statute of limitations in
years were calculated for the
following groups: newborns, age 6,
age 12, and age 25 years. In most
states, the length of time a
claimant has to bring a claim is

longer for the youngest patients
and decreases as patients get older
due to tolling provisions (Fig. 1).
as a result, record maintenance is
an issue, particularly when the
limitations period for children may
be as long as 23 years.

although the medicolegal system
contributes to an environment that
escalates the ‘crisis,’ structural prob-
lems within the healthcare system
may also play a role. In a major
study released in 1999, the
national academy of sciences
Institute of Medicine estimated that
approximately 98,000 people die
each year because of medical errors
in hospitals. the healthcare profes-
sions and hospitals clearly need to
address these issues and advocate
for change that places a premium
on patient safety.

What should the system do?
the two major goals of the liability
system are to provide financial
incentives to deter substandard
medical care and to compensate
those injured by such care. there is
some evidence that the current
system does not successfully achieve
either goal. one study found that
injured patients receive only 50
percent of economic costs and
evidence that liability claims reduce
medical errors and negligence is
mixed. physician review has found
that a significant number of paid
malpractice claims have no evidence
of error.

a third goal of the liability
system should be to support a
healthcare system that provides
appropriate healthcare access. one

of the main concerns brought on
by the medical liability crisis is
access to medical care. because of
increasing medical liability insur-
ance premiums, many physicians
have reduced the number of high-
risk procedures they perform,
opted out of taking emergency
department call, taken early retire-
ment, or implemented other meas-
ures to reduce liability risk.

balancing these three goals will
present challenges, and the
parties involved must work
together to improve the system.
the medical profession needs to
take a more active role in
preventing medical mistakes and
in improving communication
with patients and families. the
legislative and legal professions
will need to create an environ-
ment that emphasizes high
quality care and patient safety,
while recognizing that trainees
will avoid certain specialties if the
risks of practicing these disci-
plines are considered dispropor-
tionately high. the costs of defen-
sive medicine will also need to be
considered in this discussion.

the united states is currently
engaged in a serious political
debate about how to reform our
healthcare system in a way that
improves healthcare access,
encourages the highest quality
care, and achieves a level of appro-
priate cost containment based on
clinical effectiveness. this dialogue
should include a comprehensive
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Editor’s Note: articles labeled
orthopaedic risk Manager are
presented by the Medical
liability committee under the
direction of contributing editor
douglas w. lundy, Md.

articles are provided for
general information and are
not legal advice; for legal
advice, consult a qualified
professional.

e-mail your comments to
feedback-orm@aaos.org or
contact this issue’s contribu-
tors directly.
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Fig. 1 Extent of statute of limitations across the United States

See STATuTE, page 31
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