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In recent months, the U.S. Cen-
ters for Medicare & Medicaid 
Services (CMS) has released four 

proposed rules and finalized a fifth. 
While each rule has a particular 
focus, there were recurring issues 
about which rules CMS solicited 
stakeholder input. 

CMS issued a broad request for 
guidance on how to relieve the 
regulatory burden that has heavily 
impacted physician practice. The 
current requirements are largely 
unsustainable, particularly for 
small, solo, and rural practices. 
These practices are the most vul-
nerable to the resource-intensive 
changes required for continued 
participation in Medicare.

In addition to a request for infor-
mation (RFI) on healthcare flexibil-
ities and efficiencies, CMS sought 
feedback on how to address social 
factors in risk stratification and 
how to incentivize participation in 
quality programs. 

Below are some highlights from 
each rule and corresponding com-
ments from AAOS.

Quality Payment Program  
Year 2 Proposed Rule
The most notable changes in this 
proposed rule were the added flex-
ibilities for small and solo practices 
throughout the program. These 
measures included participation 
exemptions, bonus points, report-
ing concessions, and hardship. 
CMS proposed a dramatic increase 
to the low-volume threshold, 
which would exclude an additional 
134,000 clinicians from mandatory 
Merit-based Incentive Payment 
System (MIPS) enrollment, while 
continuing to allow voluntary 
participation. 

CMS continues to seek other 
ways to ease the burdens placed on 
rural practices, which were largely 
unaffected by the proposed thresh-
old change. For example, proposed 
new regulations on virtual groups 
seek to address the needs of rural 
and small practices. Small practices 
(solo practitioners or groups of 
10 or fewer clinicians) would be 
allowed to form virtual groups, 
without geographic restriction, to 
ease reporting requirements and 
increase opportunities within the 
Quality Payment Program (QPP) 
payment structure. CMS fell short, 
however, in addressing the logistics 
for implementing this model. The 

AAOS commented that the com-
plexity of creating a virtual group 
and significant resource costs (eg, 
technology, third-party reporting) 
may preclude the very practices it 
is meant to aid. 

The AAOS also strongly ad-
vocated to CMS against the re-
quired use of 2015 Certified Elec-
tronic Health Record Technology 
(CEHRT). In this rule, not only 
has CMS responded by propos-
ing to allow hardship exceptions 
for small and rural practices, it 
has proposed a bonus for 2015 
CEHRT use in 2018. Additionally, 
the AAOS urged CMS to imple-
ment the laws requiring provision 
of real-time claims data and tack-
ling the issues of data blocking and 
interoperability of electronic health 
records. 

In 2017, the inaugural year of 
the QPP, the MIPS cost category 
is weighted at 0 percent. CMS 
had originally planned a step-wise 
increase to 10 percent for 2018. 
The AAOS pressed CMS to fur-
ther delay incorporating the cost 
category until CMS devises a way 
to accurately measure resource 
use and attribute costs. CMS re-
sponded by proposing to keep 
cost weighted at zero in 2018, 
However, the Medicare Access and 
CHIP Reauthorization Act of 2015 
(MACRA) statutorily requires a 
30 percent weight designation in 
2019, and the AAOS will continue 
to lobby Congress for legislative 
fixes. 

2018 Hospital Outpatient 
Prospective Payment and 
Ambulatory Surgical Center 
Payment Systems Proposed Rule
CMS asked for comment on 
whether total knee arthroplasty 
and total hip arthroplasty proce-
dures could be removed from the 

Inpatient Only List and added to 
the Ambulatory Surgical Center-
eligible procedures list. The AAOS 
supports the move, with certain 
contingencies. The determination 
of the appropriate site of care 
should fall under the purview of 
the patient-surgeon relationship, 
as these are the individuals who 
shoulder the risk of these proce-
dures. This decision must be  
based on clear criteria for  
surgical site selection and shared 
decision making. Furthermore, 
the AAOS asked that this change 
be explicitly stated in the final 
rule. The AAOS proposed similar 
considerations for total shoulder 
arthroplasty and total ankle ar-
throplasty (TAA). 

This rule also proposes to imple-
ment, in 2018, another MACRA 
statute requiring that CMS reduce 
payments furnished for computed 
radiography (CR) services. CMS 
favors the newer digital radiogra-
phy (DR) systems. DR systems do 
not require the photo-stimulated 
luminescence screens contained in 
CR cassettes. Rather, DR systems 
use a flat panel with a detection 
layer deposited over an active 
matrix of thin film transistors and 
photodiodes. By incorporating 
image processing into the acquisi-
tion cycle, DR systems are faster 
and offer higher radiation dose 
efficiency. Unfortunately, they can 
cost tens to hundreds of thousands 
of dollars. The AAOS believes that 
its providers improve access and 
offer convenience to patients and 
should not be penalized for an 
inability to make these high fixed-
cost investments. The AAOS also 
asked that the additional burden of 
the proposed modifier requirement 
for those using CR should instead 
fall to the provider using digital 
radiography.

EPM cancellation and changes  
to CJR Proposed Rule
Over the last few years, the AAOS 
has strongly advocated for volun-
tary participation in the Compre-
hensive Care for Joint Replacement 
(CJR) and Surgical Hip Femur 
Fracture Treatment (SHFFT) 
models. In effect, because of the 
mandatory nature of these mod-
els, many surgeons and facilities 
that lack familiarity, experience, 
and proper infrastructure to sup-
port care redesign efforts would 
be forced into these bundled pay-
ment models. Further, the AAOS 
maintained that the SHFFT model 
was inherently flawed, due to the 
heterogeneity of the patient co-
hort (eg, fragility fracture versus 
traumatic injury). CMS recently 
responded to this feedback by 
cancelling the SHFFT Episode 
Payment Models (EPM) and has 
proposed to make CJR largely vol-
untary. The proposal would allow 
voluntary CJR participation for all 
providers in 33 of the 67 Metro-
politan Statistical Areas (MSAs). 
In addition, low-volume and rural 
facilities would participate volun-
tarily in all 67 designated MSAs. 
The AAOS continues to utilize all 
advocacy options to make all pay-
ments models entirely voluntary 
with surgeons as head/co-head of 
the models.

2018 Medicare Physician  
Fee Schedule Proposed Rule
The AAOS also addressed several 
annual updates contained in the 
proposed rule. For one of the six 
sets of Current Procedural Ter-
minology (CPT) codes for mus-
culoskeletal services with new or 
updated Relative Value Unit (RVU) 
settings, CMS proposed lower 
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TABLE 1:  CODES WITH CMS PROPOSED RVU LOWER THAN RUC RECOMMENDED RVU

CPT Code Code Descriptor RUC Recommended Physician Fee Schedule 
  work RVU proposed work RVU

64910 Nerve repair; with syntheticconduit or vein allograft (eg, nerve tube), each nerve  10.52 10.15

64911 Nerve repair; with synthetic conduit or vein allograft (eg, nerve tube), each nerve,  14.00 13.50 
 with autogenous vein graft (includes harvest of vein graft), each nerve

64X91 Nerve repair; with synthetic conduit or vein allograft (eg, nerve tube), each nerve,   12.00 Recommend  
 with nerve allograft, each nerve, first strand (cable) creation of a single code  
 including both X91 and X92 at 14.40

64X92 Nerve repair; with synthetic conduit or vein allograft (eg, nerve tube), each nerve,  3.00 Recommend  
 with nerve allograft, each additional strand (list separately in addition to code for  
 primary procedure) creation of a single code including both X91 and X92 at 14.40
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