
Physicians must comply with a 
multitude of laws on both the 
federal and state levels. Five of the 
most significant federal laws gov-
erning physician practices are the 
following:
•   The False Claims Act
•   The Anti-Kickback Statute
•   The Physician Self-Referral Act 

(Stark)
•  The Exclusion Statute
•  The Civil Monetary Penalty Law

These five statutes comprise the 
Medicare fraud and abuse laws. 
They are enforced by the Depart-
ment of Justice (DOJ), the Office of 
the Inspector General (OIG) in the 
Department of Health & Human 
Services (HHS), and the Centers 
for Medicare & Medicaid Services 
(CMS). 

The False Claims Act 
The civil False Claims Act (FCA) 
prohibits individuals and busi-
nesses from submitting, or causing 
someone else to submit, a false or 
fraudulent claim for payment to 
the government. It applies to all 
government programs, including 
Medicare. 

The two most common viola-
tions of the FCA are the submis-
sion of false claims to the govern-
ment and the fabrication of records 
to get a false claim paid. Breaches 
of the FCA may result in fines of 
up to three times the program’s 
loss plus $11,000 per claim filed. 

Under the Affordable Care 
Act—the healthcare reform law 
that was signed by President 
Obama last year—a violation of 
the Anti-Kickback Statute (dis-
cussed below) is now automatically 

deemed as a false claim. Thus, a 
physician can now accrue multiple 
penalties for violations of both 
laws from submitting a single 
claim. 

Neither the civil FCA nor the 
Anti-Kickback Statute requires 
an explicit intent to defraud for a 
violation to occur. The law defines 
“knowing” both as tangible knowl-
edge and a disregard of widely 
available information (ie, the exis-
tence of the law). 

Lastly, the civil FCA contains a 
qui tam or “whistleblowing” provi-
sion that allows non–government-
affiliated individuals to file charges 
on behalf of the government. Such 
individuals may include colleagues, 
hospitals, staff, and patients.

A criminal FCA has also been 
passed; violations of this act can 
lead to criminal penalties and pris-
on sentences. 

The Anti-Kickback Statute 
The Anti-Kickback Statute (AKS) is 
a criminal law that prohibits indi-
viduals or companies from seeking, 
receiving, or offering remuneration 
in exchange for referring patients 
to receive items or services paid by 
the government. Remuneration in-
cludes both monetary benefits and 
items such as complimentary meals 
or lodging. Receiving “excessive” 
payment or rewards for referrals 
can also constitute a violation of 
the AKS. 

Penalties for violating the AKS 
can include fines, prison terms, 
and barring culpable physicians 
from participating in the Medicare 
program. A physician can also be 
penalized under the Civil Monetary 

Penalties Law (discussed below)  
for distributing or receiving a  
kickback.

The government does not need 
to demonstrate financial loss to 
accuse a physician of an AKS viola-
tion, and it may hold an individual 
accountable even if the kickback is 
for a medically necessary service. In 
such a case, the argument that the 
service would have been prescribed 
with or without a kickback is not 
applicable. 

5Some exemptions or “safe 
harbors” exist for physicians who 
engage in practices that could oth-
erwise constitute an AKS violation. 
Safe harbors can include leasing 
space, renting equipment, and 
selling a practice. In such cases, 
employing fair market value and 
creating and disclosing a written 
contract are among the require-
ments for claiming “safe harbor.” 

The Physician  
Self-Referral Act 
The Physician Self-Referral Act, 
also known as the Stark Law, gov-
erns the practice of referring a pa-
tient to receive a service or visit a 
facility in which that physician has 
a financial interest. For example, a 
physician may be a part owner of 
a hospital or open magnetic reso-

nance imaging center. If the physi-
cian refers patients to that facility, 
he or she may be in violation of the 
Physician Self-Referral Act.

A physician may only self-refer, 
and subsequently bill, for the 
law’s 11 designated health services 
(Table 1) if his or her financial re-
lationship meets one of the Stark 
Law’s exceptions, such as the  
“in-office ancillary exception,” 
which allows physicians to own 
imaging, laboratory, and other 
ancillaries if they participate in a 
group practice. 

Under the law, a group practice 
must meet the following conditions 
to qualify for the in-office ancillary 
exception:
•   It must consist of a single legal 

entity. 
•   It must have at least two physi-

cians who are members of the 
group.

•   Each physician member must 
furnish substantially the full 
range of patient care services, 
and at least 75 percent of the 
total patient care services must 
be furnished through the group 
and billed under a billing num-
ber assigned to the group. 

•   The income from the practice 
must be distributed according 
to methods that are determined 
before the receipt of payment 
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 Table 1: Designated health services covered by Stark laws

  1.  Clinical lab services

  2.   Physical therapy, occupational therapy, and speech-language pathology 
services

  3.  Radiology and other imaging services (including nuclear medicine)

  4.  Radiation therapy services and supplies

  5.  Durable medical equipment and supplies

  6.  Prosthetics, orthotics, and prosthetic devices and supplies

  7.  Home health services

  8.  Outpatient prescription drugs

  9.  Inpatient hospital services

10.  Outpatient hospital services

11.  Parenteral and enteral nutrients, associated equipment, and supplies.
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