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ability insurance coverage included 
in the member’s policy. 

Lawsuit history
Two-thirds (67 percent) of respon-
dents indicated they had been de-
fendants in a medical liability law-
suit. Of these, 4 percent had been 
defendants in one suit, 2 percent 
had been defendants in two suits, 
2 percent had been defendants in 
three suits, 1 percent had been de-
fendants in four suits, and less than 
1 percent had been defendants 
in five or more suits. However, 
nearly nine out of 10 respondents 
(89 percent) who admitted being 
defendants did not indicate the 
number of suits in which they had 
been involved.  

Similarly, 89 percent of respon-
dents who indicated they had been 
defendants in a suit did not indi-
cate how many suits had verdicts 
for the plaintiff.  Instead, several 
respondents indicated “other,” 
explaining that the suits were dis-
missed with prejudice or settled 
out of court. The most frequent 
response was zero (7 percent), fol-
lowed by one (2 percent) and two 
(less than 1 percent). 

The survey also included a ques-
tion about service as an expert 
witness in personal injury claims 
not involving medical negligence. 
Responses varied widely, rang-
ing from never to several hundred 
times over the past 5 years. 

Nearly two-thirds of respondents 
indicated they had made practice 
changes to avoid medical liability. 

Common changes included imple-
menting better or additional docu-
mentation, ordering more tests 
and advanced imaging, improving 
communications with patients, and 
limiting scope of practice.

Respondents were asked 
whether EMRs have ever contrib-
uted to exposure in any liability 
claims. Nearly three out of four 
(72 percent) indicated they had 
not. Respondents who said EMRs 
had increased liability exposure 
were then asked to explain how. 
Common responses included issues 
with documentation, notation, and 
recording. 

Individual respondents made the 
following comments: 
• EMR charts contain a lot of un-

necessary information and fail to
include relevant information.

• EMR templates and ‘check-box’
documentation make it difficult
to write a comprehensive note.

• Too much information is being

collected only for billing pur-
poses while relevant medical in-
formation takes much longer to 
enter.  

Thomas B. Fleeter, MD, chairs the 
AAOS Medical Liability Committee; 

Stephanie Hazlett, MPH, is a 
government relations specialist in the 
AAOS office of government relations; 
Angela Buckley, MPA, is a research 
associate in the AAOS department of 
research and scientific affairs. 
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Fig. 3 Professional liability insurance coverage.

Editor’s note: Articles labeled 
Orthopaedic Risk Manager 
(ORM) are presented by the 
Medical Liability Committee 
under the direction of Robert 
R. Slater Jr, MD, ORM editor.
Articles are provided for gen-
eral information and are not
legal advice; for legal advice,
consult a qualified profes-
sional. Email your comments
to feedback-orm@aaos.org or
contact this issue’s contribu-
tors directly.
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Fig. 2 Individual insurance levels.

care or treatment for infection) 
should not be discharged. In this 
situation, the provider has an obli-
gation to complete the care, unless 
another provider agrees to take 
over care.

The patient should be sent a 
certified letter stating that care 
from the current provider will 
continue for 30 days from the date 
of the letter; after that period, the 
patient will need to seek medical 
care elsewhere. The letter should 
include the reason for discharge, 
such as threatening remarks made 
by the patient to staff or a per-
ceived loss of faith in the physi-
cian as evidenced by continual 
noncompliance. 

Most states require that the phy-
sician provide the patient with a 
list of alternative places of care in 
reasonable vicinity of the patient’s 
home. However, the physician 
does not need to contact those care 
providers. 

If the physician practices in a 
large institution, is part of a mul-
tispecialty group, or has multiple 
office locations, the letter should 
specify whether the discharge is 
from just the single provider, or 
from the specialty, location, or 
entire institution. The patient may 
be receiving care from another pro-
vider in a different specialty and 
have no relationship issues. 

A copy of the letter should be 

filed in the chart. This can help 
ensure the patient is not referred 
back to the provider. Appoint-
ment schedulers should be notified 
when a patient has been sent a 
withdrawal from care letter, so that 
they do not offer to make another 
appointment for the patient after 
the transition period. In addition, if 
the office location has security per-
sonnel, they should receive a pho-
tograph of the discharged patient 
and be asked to stop the patient 
from entering the facility. 

If an abusive patient physically 
threatens the physician or other 
staff, the patient can be discharged 
immediately, without a 30-day 
grace period. If a patient makes 

physical contact (such as pushing 
or spitting) with staff or the physi-
cian, the local police should be 
contacted.

Discharging an abusive patient 
from your practice should be a rare 
event. Each practice should famil-
iarize itself with the local regula-
tions on this matter.   

 For links to additional information 
on this topic, see the online version, 
available at www.aaosnow.org

Gail S. Chorney, MD, is a member 
of the AAOS Practice Management 
Committee. She can be reached at  
gail.chorney@nyumc.org
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